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THEORETICAL FRONTS 
Development, Functions and Connotations of Criminal Dogmatics………Dong Bangjun 5  
 
[Abstract] Legal dogmatics is a necessary phenomenon in a democratic constitutional 
state. In China, criminal dogmatics has gone through a unique path of development 
from being arbitrary to being rational and from being held in esteem to being called 
into question. China should promote the construction of the rule of criminal law on 
the basis of further developing criminal dogmatics. As far as its functions are 
concerned, criminal dogmatics enhances the operability of the criminal law by 
clarifying the scope and details of the application of the criminal law, providing 
support to the revision of the criminal law by pooling the wisdom and common 
understandings of legal workers, and upholds the existing criminal law system by 
responding to questioning and making up for loopholes. Moreover, through the 
systematization of relevant doctrines, it also facilitates the search and study of and 
research on the content of the criminal law. Criminal dogmatics is inseparable from 
criminal law hermeneutics, criminal law science, criminal policy, and philosophy of 
criminal law, and therefore it is necessary to draw clear boundaries between criminal 
dogmatics and other relevant disciplines of criminal law. Although criminal dogmatics 
is faced with certain skepticism in the course of its development in China, the basis 
for its existence is undeniable. We should try to get a general grasp of this discipline 
of criminal law science in light of the current research status and on the basis of a 
multi-dimensional understanding. 
 
 
 
Historical Evolution of the Concept of Criminal Intention 
  — Also on the Historical Evolution of Methods of Demarcation Between Intention and 
Negligence in the Methodological Sense…………………………………………   Chen Lei 25  
[Abstract] The traditional Chinese criminal law had made clear distinction between 
intentional responsibility and negligent responsibility as early as two thousand years 
ago whereas the principle of consequence liability was abandoned by European 
continental criminal law only in modern times. The connotation of criminal intention 
has experienced many changes in Chinese history. As far as the distinction between 
intention and negligence is concerned, compared with “the conceptual dualistic 
thinking mode” of the modern criminal law, the “typological thinking mode” 
embodied in the “six categories of homicide” in ancient Chinese criminal codes has 
important enlightenment significance in methodology. The problem with the 



distinction between intention and negligence should be solved by using “conceptual 
thinking” as the basic method and “typological thinking” as a supplementary 
method. The intuitive, rather than conscious, application by ancient Chinese criminal 
codes of the “typological thinking mode”, which is held in high esteem by modern 
legal scholars, showed the pre-maturity and precocity of traditional Chinese legal 
system. China should draw on its own native resources of ancient criminal codes in 
the adoption and interpretation of criminal law. 
 
Origins and Evolutions of Foreign Legal Sources of the Principle of Presumption of 
Innocence…………………………………………………………………………….Sun Qian 47  
[Abstract] The origins of the principle of presumption of innocence can be found in 
the discussions by scholars of both the common law system and civil law systems. 
These historical sources reflect the different focuses of attention paid by the two 
different legal systems. Civil law countries explain the principle from perspective of 
the treatment of the defendant in pre-trial procedures whereas common law countries 
explain the principle from the perspective of such problems as the defendant’s burden 
of proof in the “Accused Speaks” trial mode, false accusation and perjury. After 
entering into the modern times, both legal systems turned their attention to the 
relationship between pre-trial detention and presumption of innocence. The question 
of whether pre-trial detention constitutes criminal punishment has been very 
controversial. The issue behind this question is whether the state has the power to 
punish a person who has not been proved to be guilty of a crime, which also 
constitutes the basic issue of presumption of innocence. 
 
On the Form of Prosecution in “Cases Accepted at Complaint Only”………Wang Yichao 63  
[Abstract] The doctrine of “absolute self-prosecution” ignores the balance of the 
right of prosecution between the state and the individual, and misunderstands the 
prosecution of “cases accepted at complaint only” as the private matter of the victim 
in such cases. In judicial practice, such a misunderstanding results not only in the 
waste of litigation resources, but also in the inability on the part the victim to obtain 
remedy due to the difficulties faced by him or her in the taking of evidence. An 
analysis of “cases accepted at complaint only”  from the legal hermeneutic 
perspective shows that a mode of combination of public and private prosecution 
should be adopted in such cases. Namely, the victim in such cases should be able to 
choose between public or self prosecution in light of concrete circumstances. The 
essence of “complaint” is conditions of action, which affects the legitimacy of 
criminal prosecution as a whole. In a case of public prosecution, whether at the stage 
of investigation, prosecution, or trial, both defects in and withdrawal of complaint 
should lead to the termination of the proceedings. The victim has the right to 
self-prosecution. However, the design of the current self-prosecution system impedes 
the realization of this right. Distinctions should be made between conditions of 
prosecution, conditions of action, and conditions of guilt verdict. At the stage of 
placing a case on file, only the formal conditions of prosecution need to be examined. 
At the trial stage, a dual examination of conditions of action and conditions of guilty 



verdict need to be carried out. The court should either declare a case inadmissible, 
dismiss the prosecution, or make a non-guilty verdict if any of these conditions is not 
met. 
 
Institutional Logic of the System of Opposition by a Third Party……………Wang Fuhua 83  
[Abstract] A study on a limited number of legislations that provide for the system of 
opposition by a third Party show two logic approaches to the construction of the 
system: the technical logic approach and the conceptual logic approach. The former, 
takes the legitimacy of the expansion of the effect of judgment as its point of 
departure and aims to provide procedural remedy to third parties affected by the 
expansion of the effect of judgment, so as to realize justice in individual cases. The 
latter takes value judgment as its institutional core and the question of whether a third 
party have been provided enough substantive procedural safeguard in litigation as the 
criterion and basis for deciding whether or not to provide him with post procedural 
remedy. The new Chinese Civil Procedure Law introduces the system of opposition 
by a third party to inhibit malicious litigation. However, even under the logic of 
pragmatism, China still needs to make institutional arrangements in accordance with 
technical logic and conceptual logic, seek space for the application of the system 
under the ex officio litigation mode, and appropriately arrange the order of application 
among relevant procedures. 
 
Studies on the Legal System Safeguarding the Implementation of Carbon 
Taxation................................................................................................................Deng Haifeng 104 
[Abstract] Carbon taxation has been proved by the environmental protection practices 
of developed countries to be an effective tool for reducing greenhouse effect and, as 
such has already been placed on the official agenda of the Chinese government. Under 
the current Chinese system of environmental law, the enforcement of carbon tax in 
China is mainly faced with the following four challenges: contradictions with the 
existing taxes items, conflicts with the carbon trade system, adjustment of carbon tax 
collection and administrative structure, and coordination with international trade rules. 
In order to meet those challenges, China must build a legal system of safeguarding 
carbon taxation. The main tasks of this system include: firstly, to adjust the existing 
system of environment tax rates and pollution discharge fees; secondly, to link up 
with carbon trade system and adopt tax reduction policy for enterprises that have 
achieved reduction goals, thirdly, to establish a dynamic balance administrative 
system and a comprehensive database system for carbon taxation, and fourthly, to 
design a carbon tariff system compatible with international trade rules. 
 

 

REVIEW OF FOREIGN LAWS 
Origin and Evolution of the Worldwide Rule of Law Index……………………….Lu Nan 118 
[Abstract]  The worldwide rule of law index has a close relationship with the Law 
and Development Movement, the initial practice of which can be traced back to the 
quantitative research on legal institutions carried out by J.H.Merryman and his 



colleagues in 1971. During the second Law and Development Movement in the 1980s, 
the enthusiasm of international policymakers for the rule of law had led to the 
emergence of World-bank Governance Index and the Worldwide Rule of Law Index 
under the World Justice Project, both of them have exerted profound influence and 
received positive and negative appraisals in international academic circle. From the 
perspective of comparative law, the worldwide rule of law index is a new form of 
world map of law that has five characteristics of simplification, distortion, motivation, 
suggestion and communication. It is also a new form of dissemination of law in the 
era of globalization, characterized by diversity in the sources of import and in the 
level, channels and interpretation of dissemination, as well as long-term effective of 
dissemination. Since their introduction into China in the 1990s, assessment of the rule 
of law and its index research had developed rapidly in the country and their 
methodology has caused much controversies and reflections in the Chinese law circle. 
Chinese scholars should learn more from the critical appraisals of the index by the 
international comparative law circle. 
 
Court Opinion, Arguments and Argumentation— An Analysis of the U.S. Supreme Court's 
Ruling on Lawrence et al. v. Texas………………………………………..Yang Bei 134 
[Abstract] The U.S.Supreme Court had issued three widely divergent opinions on the 
case of Lawrence et al.v.Texas.An analysis of the argumentations in these opinions 
shows that the different arguments advances by the justices and their methods of 
argumentation were not the causes, but rather the consequences, of these different 
opinions.The arguments put forward by the justices were actually opinions need to be 
proved and their approaches to argumentation were used not only to justify their 
conclusions, but also to express their basic legal ideas.As far as the case of Lawrence 
et al.v.Texas is concerned, the real causes of the differences of opinions are the 
different attitudes adopted by different justices on such basic issues as principles of 
constitutional interpretation, stare decisis, relationship between democratic system 
and judicial system, and relationship between morality and law.These fundamental 
legal ideas are the real basis of legal decisions, and sometimes appear in written 
judgments as arguments.In this sense, legal argumentation plays an important role in 
the formation of a legal decision, although it does not necessarily reflect the real 
causes of the formation of the decision. 
 
An Analysis of U.S. Innovation Act………………………………………………Yi Jiming 146 
[Abstract] In recent years, the growing number of “patent troll” has caused severe 
losses to the innovative business in the U.S.In order to bring a stop to this situation, 
the U.S.Congress has worked continuously and drafted a series of bills. On December 
9, 2013, the U.S.House of Representatives passed the Innovation Act, which amends 
the procedural rules of patent infringement suit with a view to deterring acts of 
abusive suits by patent trolls. These amendments include: raising initial pleading 
requirement, increasing the transparency of patent ownership, awarding reasonable 
fees to the prevailing party, reshaping the discovery proceedings, customer-suit 
exception and an expansion to the covered business method patents review program. 



Through these reforms, the new U.S.Patent Law is expected to provide a complete set 
of procedural regulations, including those on pre-action review, discovery, right loss 
due to abusive use, fee-shifting and parallel litigation, which together will form a 
more integrated regulatory system. The introduction of Innovation Act, which was a 
strong signal sent by the Obama administration about its determination to promotion 
the new patent policy, will have a worldwide impact. The Chinese government and 
enterprises should strengthen their response by making an effort to understand and 
grasp the new features of patent infringement litigation proceedings. Otherwise they 
will find themselves in a passive position once the Act is implemented. 
 

 

INTERNATIONAL LAW 
The Compliance Theory of International Law 
— Review and Reflection…………………………………………………Han Yonghong 167 

[Abstract] The compliance theory of international law has become one of the most 
dynamic research fields in international law. The interest-based school and the 
norm-based school have posited and tested whether and how the factors of state 
interest, sanction, reputation, norm, state capacity and social situation influence a 
state’s behavior relating to compliance with international law. Now the two 
theoretical schools tend to draw on ideas from each other, and the scope, subject, as 
well as method of research on the compliance theory of international law are 
expending. Compared with that in western countries, the research on the compliance 
theory of international law by Chinese academic circle is still in its infancy. In order 
to serving national interests and to adapt to the changes of paradigm in legal research 
and the development of international legal theory, it is necessary to further strengthen 
the study on the compliance theory of international law, especially the empirical study 
based on China’s compliance with international law. 
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Carry the Rule of Law through to the End 
 —A Review of the Academic Seminar on “the Rule of Law and Reform”....Liu Zhenyu 186 
 


